UNITED STATES BANKRUPTCY COURT
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CENTRAL DIVISION
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In re: ' ' '
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. LESLIE ACEVEDO
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- SERIES 2007-FXD1

o LESLIE ACEVEDO
Plamt:lff '_Advérsar§ P_rooeeding |
~ No. 10-4145 -
V. :

WELLS FARGO BANK, N.A., AS
TRUSTEE OF OPTION ONE _
MORTGAGE LOAN TRUST 2007-FXD1
- ASSET BACKED CERTIFICATES

Defendant :

MEMORANDUM OF DECISION ON DEFENDANT’S MOTION FOR SUMMARY
JUDGMENT |

The defendant Wells Fargo Bank in its capacrty as trustee of Optlon One Mortgage
| 'Loan Trust 2007~FXD1 Asset—Backed Certlﬁcates Serles 2007—FXD1 seeks summary Judgrnent _
.' : dlsrmssmg the two count complamt filed by the plamtlff debtor Leshe Acevedo In this

'~ adversary proceeding Ms. Acevedo, who opposes summary Judgment, seeks rescission of a loan
originated by Option 01'1e Mortgage Corporat'ion ! currently owned by the trust of which Wells

' Fargo is trustee, as well as avorda:nce of the mortgage securlng her obhgatlons thereunder a.

- return of aII pomts and fees she patd at closmg, and statutory damages based on Optlon One §

! Option One Mortgage _C'cirporation is now known as Sand Canyon Corporation.
| :



"allegecl failure to correctly disclose _lts finance charges as required by the Massachusetts
Consunler Credit Cost Disclosure Act (the “MCCCDA”) MasS. GEN. Laws ch. 140D. Ms.

- Acevedo also objected to Wells Fargo’s p_roof of claim and amended_ pfoof of claim filed in the
k 'rnai_n 'case. Beéau_s'e'this l1t1gat1on hears'.diijectly on Ms. Ac_eyedols _cl_ainl'lls'_obj ec_ti_ons, | -

” "'.clo'nsolidateld: the c1a1ms obj'ections W1thtlns adversary p::roceeding.. | |

| | Background

Except as otherw1$e noted the facts are drawn from those allegat1ons and BXhlbitS in the

R complamt adnntted by Wells Fargo in its answer as well as from the afﬁdav1t of Mark D1Fonte

: Opnon One s closmg attorney, the documents attached to the afﬁdawt of Joseph Butler counsel
| for Wells Fargo, and the documents attached to the afﬁdawt of Lan'd Heal, counsel for Ms.
Acevedo.

o On OCtober l9 200'6 Ms. Acevedo -reﬁnanced With Option One a loan .secured by a

3-'mult1 umt dwellmg located at 13 Themus Street Worcester Massachusetts (the “Property”)

'The refmanced loan was ewdenced bya pronnssory note in the ortgmal principal amount of
$275,000 bearing interest at 7.890% per annum. Ms. Acevedo’s obligations under the note were

' secn:re_d by a first mortgage on the Property in favor of Optio_n One. American Home Servicing,

2 Ms. Acevedo does not actually allege that at the time of the loan refinancing the Property was
her primary residence, an essential condition for MCCCDA applicability. See MAsS. GEN.
LAWS ch. 104D, §10(a). In her complaint Ms. Acevedo has acknowledged that she filed a
~ declaration of homestead on property located at 8 Maxwell Street, Worcester, Massachusetts on

~ July 26, 2010 and in response to question 20 of the interrogatories propounded to her by Wells

- Fargo and attached to the Butler affidavit, Ms. Acevedo answered that she signed a mortgage on
the Maxwell Street property on or about J anuary 25, 2007. Wells Fargo has not disputed that

- MCCCDA is applicable to this proceedmg, leading me to conclude that the Property was Ms.
Acevedo’s primary residence when the reﬁnancmg was consummated in 2006.
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' .In.c., as successor in interest to Option One, assigned the mortgage to Wells Fargo. Both the
: mortgage and the assignrnent were duly recorded.
While the note s term was th1rty years rnonthly payments were based ona forty year
.- 3-_ amortlzatlon schedule with a balloon payment at maturlty The bailoon payment was sub] ect toa
| .“Balloon Payment Addendum Wthh among other thmgs granted Ms. Acevedo the r1ght at
. maturity of the note to refinance the balloon payment Wlth the noteholder 1f certain condltrons
| _. wer'e satisfied. In additiOn to Ms. Acevedo’s continued ownershlp of the Property and her tlmely
.:. :._ notlfymg the lender in ertmg of her.lntent to exercrs.e the reﬁnancmg optron her rlght to
o reﬁnance the note balance at maturlty was contrngent upon her bemg current m her monthly

_ p'ayments and not having been more than 30 days late on any of the 12 scheduled monthly

B "payrn'ents immediately preceding the note’s maturity date. The a'ddendum' also established the

' parameters for calculatmg the ﬁxed 111terest rate for a new note. That rate, to be determmed at the
- tlme Ms. Acevedo gave not1ce of her mtent to exermse her electron to reﬁnance would be

equal {0 Fannie Mae’s requlred net yleld for 30 year fixed rate mortgages Sllb] ect to a 60-
day mandatory delivery commitment, plus one-half of one percentage point (0.5%),
rourided to the nearest oné-cighth of oné percentage point (0.125%) (the New Note Rate).
The request [sic] net yield shall be the applicable net yield in effect on the date and time
of day that the Note Holder receives my election to exercise the Conditional Refinancing
‘Option. If this requlred net yleld is not available, the Note Holder Wlll determme the New
ﬁNote Rate by usmg comparable mformatlon ' : : :

-. In conneot1on w1th the reﬁnance transactron ‘Option One which comadentally held the
note that was to be paid off as part of the refinance, provided to Ms. Acevedo a “Prior Mortgage

' Payoff Statement” dated_October 17, 2006 that reflected a payoff amount for the existing loan of



$264,627.20 which payoff amount was good through October 23, 2006. The Payoff Statement
_ prov1ded by Option One mcluded a$75 charge descrrbed as “Recordlng Fees.™

Optlon One through 1ts closrng agent and attorney, Mark D1Fonte prepared a HUD 1

S .'-Settlement Statement for the reﬁnance transactlon whrch Ms Acevedo srgned at the closmg on

.October 19, 2006 Lrne 104 of the HUD 1 shows a payment from the loan proceeds to Optron

One of $264, 915. 30 an amount that is $288 10 greater than the ﬁgure reflected in the October

AT, 2006 Payoff Staternent Lrne 1200 of the HUD 1 is a section headlng entrtled “Government

| Recordmg and Transfer Charges” that applres to lmes 1201 through 1205 below 1t On l1ne
1201 of the HUD-1 entrtled “Recordmg Fees next to the Word “Mortgage” the amount $175 is
' inse'rted, next to the word “Releases” the amount $75 is inserted and the total “$250” is inserted

.at the far right of the line in a 'colum‘n ehtitled “Paid from Borrowers Funds at Settlement” (sic).

o On 11ne 1303 of the HUD 1 next to the words “Flnal Rundown and Record to” is inserted

- “DlFonte & Panaglotrdis LLC” and “$75 ” In hlS afﬁdav1t Mr. DlFonte tesnﬁed

The $75 charge hsted on the HUD | Settlement Statement at Line 1201 was charged to
the borrower as a discharge tracklng fee to ensure the discharge of the mortgage paid off
at closing was recorded and that Option One’s mortgage was in the first lien position.

- This fee was approved by Optron One who directed that it be placed in line 1201 for
:HUD Approval [sic]. .

' _.At some point, Ms Acevedo fell behmd on her loan payments and on May 21 2()10

. Wells Fargo cornmenced an actron in Massachusetts Land Court pursuant to the Serv1cemembers

Civil Relr'ef Act, 50 U.S.App. § 501 et seq. (2004) which by Massachusetts law is a prerequisite

to foreclosing most mortgages. Wells Fargo sent Ms. Ac'eved_o a notice, dated June 25, 2010,

_ 371 take judicial notice that the cost to record an. 1nstrurnent of drscharge ofa rnortgage in.
Worcester County at that time of the refinance transaction was $75.00. _
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stating that it intended to conduct a foreclosure sale of the Property on July 27, 2010. On July 26,
2010, Ms. Acevedo filed her voluht'ary chapter 11 petition commencing the main case.
~ Wells Fargo ﬁled_e secure_d' proof of cla:;m in the mam ca_se on August 24, 20_10.. On
:Sept'eﬁlber 22, 2@10, Ms. Acevedo filed .'a'ri_cbject:io.n fo Wells Fargo’sproof ct' claitn dlsputmg ]
. ..the z'tixiount: of the claim abd essefting.tbat'the clatim waspartlally unsecbre(t. Sbe aiso chellertged
Wells Fargo’s right to enforce its note. Shortly tbereafter Ms. Acevedo Sighed and sent to Wells
.Fargo s attorneys a notlce of nght to cancel dated October 16 2010 (“Resc1ss1on Not1ce”)
:purportmg to rescmd the 2006 loan On October 19 2010 she commenced ﬂllS adversary
o proceedlng. | | | | ER S

In April 2011, Wells Fargo ﬁled a motion for relief ﬁcm the aﬁtcmatic stay in the main

" “chapter 1.1 case seeking leave to proceed with the foreclosure of its mortgage on the Property.

MsAcevedo .dic.l not opp'cse.'the _rbotion andon May 19, 2011 an ctdet_ graﬁting Wells Fe,rgo
o --_:_l;.elief from the autOIbatic stay "et;tefed. .On Augbst l 8, 201 II,IW.e'll.'s. Fargo ccnciﬁcted a foreclosure
sele'of the i)roperty and was the successful bidder with a bid of .595,000. On Septetnber 19,
2011, Wells Fargo recorded its foreclosure deed at the Worcester (South) District Registry of
 Deéds. | | L | | | |
R _ On _October 7, 201 1, _Specialtzed Lcaﬁ.Ser'\“%icmg,._I;LC amended Welts Fargcfs_ f'tled
proof cf cle_ir'n to atséert an ﬁnse_cu'r'ed claim app.arentl_y rebrescnting the_tmpaid deﬁcieﬁcy arising

after the foreclosure sale.* On October 24, 2011 Ms. Acevedo amended her objection to Wells

“On’ September 23,2011, Ms. Acevedo filed a motion to amend her compla.lnt in this adversary
proceeding. Wells Fargo objected. A hearing was scheduled on the motion to amend but before
‘the hearing Ms. Acevedo effectively withdrew her motion by initiating a second adversary
proceeding (A.P. #11-4129) (the “Second Adversary Proceeding”) against Wells Fargo,
Specialized Loan Servicing, L.LC, Specialized Asset Management, LLC and the individual



Fargo’s claiin to allege that Wells Fargo’s claim sho.uld be disallo_vved because she had rescinded
the loan giving rise to the claim. As stated previously, the objections to the proofs of claim have
been consolldated w1th th1s adversary proceedmg
. =~ . Bankruptcy Court Authorlty
In her complamt Ms Acevedo avers that the clalms asserted in thls advei'sary pi‘oceedmg
| are within the court’s core Junsdlctlon under 28 U.S.C. § 157. In its answer Wells Fargo, while

: admitting that some of the claims are core‘ alleges Without any Speciﬁcity that other’s are not. In

RS _-_'.seeklng Summary Judgl‘nent on all counts of the complamt however Wells Fargo has not

B requested that I submlt proposed ﬁndmgs and rullngs as would be appropnate 111 non-core
matters under 28 U.S.C. § 157(c)(1) and Fed R. Bankr. P. 9033, nor has it argued that I lack
authorlty under Artlcle 111 of the United States Constitution to enter a final order in thls .

' ":proceedmg Wells Fargo has thus agreed 1mpllcitly to the ent{y ofa ﬁnal order by this court In

" tenants re51dmg at the Property The tenants were d:lsmlssed from the action after Ms. Acevedo
failed to respond to an order to show cause why they should not be dismissed. In the Second
Adversary Proceeding she seeks, among other things: (i) an order setting aside the foreclosure
sale of the Property on the grounds that it was niot conducted in a commercially reasonable

- manner, including that notice had been i improper and that an inadequate price had been paid, and

©.in any event that the loan secured by the mortgage had been rescinded; (ii) an accounting of rents
o collected by Wells Fargo or its agent; (iii) an injunction preventmg the defendants from
~interfering with her use and enjoyment of the Property; and (iv) an award of damages. for

- —U.S.

violation of the automatic stay, infliction of emotional distress and violations of MASS. GEN.
LAaws ch. 93A. Wells Fargo has denied the allegations in the Second Adversary Proceeding.

3 To the extent any causes of action in the complaint or claims objections are deemed
“counterclaims by the estate against persons filing claims against the estate,” and are thus core
proceedings under 28 U.S.C. § 157(b)(2)(C), the Supreme Court’s decision in Stern v. Marshall,
, 131 S.Ct. 2594, 180 L.Ed. 2d 475 (2011), cannot go unmentioned. In Stern, the
“Court ruled that 28 U.S.C. § 157(b)(2)(C) was unconstitutional msofar as it authorized

-bankruptcy judges, appointed under Article I of the US. Constitutlon ‘to exercise ‘the judicial
- power of the United States by entering final orders on state law counterclaims against creditors
~who file proofs of claim in a bankruptcy case because such power may be exercised only by
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re GSF Corp., 938 F.2d 1467, 1477 (1st Cir 1991). In any event, if on appeal the district court
Were to dlsagree Wrth the characterrzatlon of any counts as core, it may, pursuant to its local

- _ rutes treat the court s ruhng as proposed ﬁndmgs of fact and conclusions of law LR, D. Mass._

S 206 Of course a;n order denymg surnmary Judgment is not ﬁnal and therefore as long asa.

L "bankruptcy court has related to ]urlSdlCthIl it can enter 1nter10cutory orders even wrthout the
consent of the partles Phrladelphza Newspapers LLC 12 Revzew Publrshmg, LP (Inre

| ._ _ thladelphza Newspapers LLC) 2009 WL 7400048 at *¥5 (Bankr E. D Pa. Dee 17 2009)

.. Statutory and Regulatory Framework SRR

The MCCCDA and its accompanylng regulatrons Were closely modeled on the federal

Truth in Lendlng Act (“TILA”) (15 U.S.C. § 1601 et seq.) and Regulatron Z(12 CF.R.§

judges appomted under Article IIl. The U.S. Court of Appeals for the First Circuit has
- highlighted the narrowness of the Suprerne Court ] holdlng in Stern by 1nvok1ng the Stem
. Court’s own words o . o

) Ar_ticle"III' of the Constitution provides that_the judicial power of the United States may
be vested only in courts whose judges enjoy the protections set forth in that Article. We
conclude today that Congress, in one isolated respect, exceeded that limitation in the
Bankruptcy Act of 1984. The Bankruptcy Court below Jacked the constitutional authority
to enter a final judgment on a state law counterclann that is not resolved in the process of
rulmg ona credltor s pmof of clarm .

- DlVrttorro v. HSBC Bank USA NA (In re Di Vrttorto) 670 F.3d 273 282 n.4 (1 st Cir. 2012)

_' R (resolutlon of the MCCCDA clairn 1 hecessary to determine whether the lender was entitled to
- relief from stay) (citing Stern, 131 5.Ct. at 2620) (emphasis added). See also O'Connell v. Wells

Fargo Bank, N.A. (In re O’Connell), 2012 WL 2685149, at *1 (Bankr. D. Mass. July 6, 2012)
(MCCCDA claim necessarily resolved in determination of extent and security of bank’s claim);

- FNB Bankv. Carlton (In re Carlton), 2011 WL 3799885, at *1 & n.5 (Bankr. N.D. Ala. Aug. 26,
2011) (court could enter final order on TILA claim because outcome of TILA claim would affect
reconsideration of allowance of bank’s claim). The claims asserted by Ms. Acevedo in her
complaint and claims objections must be resolved in order to determine the validity and amount

~of Wells Fargo’s claim against the bankruptcy estate of Ms. Acevedo and thus my authonty o

enter final orders with regard to the cornplamt and clalms objectrons is not crrcumscnbed by the

- ruling in Stern.



- 226. 1).® Like TILA, the MCCCDA was enacted to provide consumers with “a meaningful
disclosure of credit terms.” Alger v. Countrywide Home Loans, Inc. (Inre Alger), 464 B.R. 519

.(Bankr."D. Mass. 2012) (q'uoting.'TILA 15 U.S.C; § 1601(a)). Although “transactions subject to

- * the MCCCDA are exempt from many of the prov151ons of TILA > Cromwell V. Countrywzde '

Home Loans Inc (In re Cromwell) 461 B. R. 99 116 (Ban.kr D Mass 2011) cases

rnterpretlng TILA and its regulatmns are 1nstruct1ve in 1nterpret1ng the MCCCDA and its

D .regulatlons Mayov Key Fm Serv Inc., 424 Mass 862, 864 678NE2d 1311 (1997)

Both TILA and the MCCCDA requlre lenders 1n certam types of loan transactlons |

- ._ rncludmg loans to reﬁnance the mortgage ona prlmary resrdence to afford borrowers the nght to
. :back out of the loan for any reason w1th1n three days followmg certain disclosures whrch are

supposed to be delrvered by the lender to the borrower at the loan closmg “The purpose of the

_ three day penod sometimes referred to asa coolrng off’ penod is to glve the consumer the

opportumty to reconsrder any transactlon Wh1ch would have the serlous consequence of

- "lencumbermg the t1tle to his home » uller v Deutsche Bank Nanonal Trust Company (In re.

.Fuller) 642 F.3d 240, 241 -242 (1st Cir. 2011) (quotmg S. Rep. No. 96—368 at 28 (1979)

. reprmted in 1980 US.C. C AN, 236 264).

A “Regulatron Zis the name of the body of regulatrons enacted by the Board of Governors of the

* Federal Reserve System interpreting TILA, pursuzant to authority granted them in the statute.”

" Desrosiers v. Transamerica Fmanczal Corp (Inre Desroszers) 212 B.R. 716 722 n. 5 (Bankr
‘D. Mass. 1997).

" The Board of Govemors of the Federal Reserve Systern, acting pursuant to its authorlty under §
1633 of TILA and the procedure established in 12 C.F.R. 226, App. B, has exempted credit
- transactions subject to the MCCCDA from chapters two and four of TILA to the extent the
- MCCCDA is not inconsisterit with TILA. See 48 Fed. Reg. 14882, 14890 (April 6, 1983). See
also O’Connell, 2012 W1 2685189, at *3n.2 (Bankr. D. Mass. July 6, 2012); Desrosiers, 212
- BR.at 722 n.6. Chapter two of TILA encompasses § 1631 through § 1646, Section 1635 is
_— TILA’S resc1351on section and thus the MCCCDA, rather than TILA, applies.
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Both TILA and the MCCCDA expand the time for a consumer to rescind a transaction if

-the required disclosures are not delivered. Under TILA the period expands to three years, 15
| _"U S C. § I635(t) whlle under the MCCCDA 11: expands to four MASS GEN. Laws ch 140D,

| ﬁ. § 10(f) The expanded perrods under both TILA and the MCCCDA are 1rnmed1ate1y termrnated

| h‘owever 1f the property is sold 1nclud1ng a sale ata foreclosure auctlon Id 32 CM. R §

32 15(1)(0) See also Hansonv. M & 1 Marshall and Ilsley Bank 737 F. Supp.2d 988 991 (D
- E .'an 2010) (crtmg cases) | | |
| : Under the MCCCDA (as Well as TILA) 1n order to sansfy the dlsclosure requlrements so |
as to limit a borrower E nght to rescrnd the transactlon to three days the lender rnust dehver to
| each borrower a forrn of notice of rlght to cancel in duphcat_e, 209 CMR § 32.32(2)(a), as well as

a forrn ﬁnance charge discloshre that is accurate Within the statutory tolerance for error. MASS.

8 Some courts hold that a consumer is entltled to rescrssron even after the expanded penod S0
long as rescission is used defenswely as a recoupment device. As to whether a consumer is
entitled to rescission under the MCCCDA after the four year period as recoupment against a

lender’s claim compare Maxwell v. Fatrbanks Capital Corp (In re Maxwell), 281 B.R. 101, 124

(Bankr. D. Mass. 2002) (resmssron may be asserted as a recoupment defense); Fidler v. Central
Cooperative Bank (In re Fidler), 226 B.R. 734,737 (Bankr. D. Mass. 1998) (finding that the
rescission claim asserted by debtor-plaintiffs was not an affirmative claim but one for rescission)
reaffirming the holding of Fidler v. Central Cooperatzve Bank (In re Fidler), 210 BR. 411,420
(Bankr. D. Mass. 1997) (“To demonstrate that a claim is being asserted in recoupment, the

- - following elements must be satistied: (1) the TILA [or CCCDA] violation and the creditor’s debt

- arose from the same transaction, (2) [the claimant] is asserting her claim as a defense, and (3) the
‘main action’ is trmely ) (internal quotation marks and citations omitted)); with Kelly v.

Deutsche Bank Nat. Trust Co., 789 F. Supp.2d 262, 266-67 (D. Mass. 2011) (mortgagor could

" not bring time-barred rescission claim as recoupment when it was really a counterclaim seeking

affirmative action since rescission would unjustly enrich the mortgagor); O 'Connell, 2012 WL

2685149, at *6 (rescission is not within doctrine of recoupment since recoupment permits one

claim to reduce another claim arising from the same transaction while rescission would void the
_transactron)



GEN . LAWS ch. 140D, § 10(f). Provided that foreclosure proceedings have not been initiated, an
understated finance charge is considered “accurate™ if it is within one-half percent of the amount
._ .of credlt extended Id at § 10(f)(2)(a) Once foreclosure proceedrngs are begun however the
- dlsolosed ﬁnance charge can be no more than thrrty ﬁve dollars less than the correct fmance
: charge Id at § 10(1)(2) As foreclosure proceedmgs were undertaken by Wells Fargo agalnst the
Property, the applicable tolerance for error in this case is $35. The consequence of 1mperfect
disClOsu;re like lmperfeet notic'e of the right to rescind, is that it'opens_the door to the expanded
= penod to exercise the rlght to rescmd . | | S N .
| | | The Pos:tmns of the Partres .-
Al'thou.gh the cornplaint is brought in two counts, count I entitled “Failure to Disclose
: 'Flnance Charge as Requlred Under the [MCCCDA]” and count I entrtled “Determination of
o :Extent of Mortgage Lien,” clanns are sprmkled throughout the rec1tatlons prehmmary to the
} fcou'n_ts in a.som_ewh'at Jumble_d _fash_lon. T.ryl_ng to fit the puzzle ptec_es together as accurately as
“possible restrlts in the following pi.c'ture of Ms Acevedo’s claimns.
Count I of the complamt in which Ms. Acevedo seeks actual and statutory damages
- ___.plus attorney s fees appears to mcorporate four cla1ms The ﬁrst claim revolves around the
' Res’crsswn Notrce and Whlle itis 'sOmewh.at scatte’red and mcons_lstent, at bottorh Ms. Acevedo
'. .appea'rs to allege that at the'closing of the refinance transaetion_she was not provided vtith two
copies of the Rescission Notice as required by 209 CMR § 32.32(2)(&1). |
Second, Ms. Acevedo asserts that the_ amount actually ﬁnanced by Option One exceeded
the amount disclosed in the TIL Disclos_ure Statement by more than $35, which the parties agree

is the marg'in' for error available to Option.One under applicable law because _foreclosur'e
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' proceedings had begun by the tirne this adversary proceeding was initiated. Specifically, Ms.
Acevedo claims that while she was charged $250 for recording fees (as s'et forth in line 1201 of
“the HUD 1 Settlement Statement) only $175 of that amount was actually spent by Optron One
o or 1ts agents for record1ng costs and thus $75 was m fact an undlsclosed ﬁnance charge in |
= | .'v1olat10n of the MCCCDA . | | | |
| Thrrd she pomts out that under apphcable TILA or MCCCDA regulatlons Optron One
E was required to assumic that the mdex Value in effect on the date of the closmg ofthe
B '-.reﬁnancmg and .upon whlch the loan s. mterest rate was determmed would be “111 effect for the
If.hfe of the loan ? She mterprets “hfe of the loan” to mclude the addltlonal tlnrty year term under
the Balloon Payment Addendum. She alleges that Opt1on One was reqtured to drsclose on the
| '_ TIL Disclosure Statement that the future refinancing of the balloon payment of $158,600 due on
- maturlty of her loan would carry an mterest rate of 6 73 5% per annum for 30 years begmmng in
_'November 2036 and that her rnonthly payments would then be $1 027 10 for a total addrtlonal
‘. interest charge of $369 756.32. Smce Opt1on One d1d not drsclose any of this on the TIL
Disclosure Statement, Ms. Acevedo argues it violated the MCCCDA.
Fourth she alleges that the annual percentage rate (“APR”) requ1red to be disclosed in
B '-the TIL D1sclosure Statement was mcorrect and in v1olat10n of the MCCCDA The TIL

Drsclosure Statement 1ndlcated an APR of 8. 021% Ms Acevedo clatrns that the dlsclosed rate

> An index value in the context of an 1nterest rate selectlon refers to any one of a number of
periodically published indexes such as the London Interbank Offered Rate (LIBOR), the ik
~ District Cost of Funds Index (COFTI), Cost of Savmgs Index (COSI) and the rates paid by the
U.S. government on its debt obligations havmg various maturity dates (for example, the six
month Treasury Bill also known as the six month T-Bill Rate or the 30- -year Treasury bond rate
also known as the 30-year T-bond rate).
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assuming that the conditional reﬁnancing interest rate is not included, should have been

8.32623%...

| In count Il of the ccmplaint Ms. Acevedo seeks a deterrnination that Wells Fargo’s
o rnortgage is void based upon the Rescrssron Notice she sent to. Wells Fargo S attorneys Because

| _.'_'Wells Fargo drd not respond to the Notlce she asserts that the loan is rescrnded and that Wells
:Fargo holds an uns‘ecured claim dlschargeable in her bankruptcy. Alternatlvely, she contends

that she can modlfy Wells Fargo s secured clarm in her chapter 13 plan by strlpplng down the

: _ balance of i 1ts loan secured by the mortgage on the Property to the value of the Property

Wells Fargo denles that Optron One v1olated the MCCCDA il connectlon mth the loan

N _closmg and seeks surnmary Judgment on both counts of the complalnt Wells Fargo asserts that

| .the $75 which Ms. Acevedo clarms is an undlsclosed finance charge is actually a discharge
trackrng fee whrch the closrng attorney charged for Work he ultlmately performed to track the _ |

" 'drscharge in order to-ensure that Optlon One recelved a ﬁrst hen posrtlon on the Property asa

o _result of the reﬁnancmg The clos1ng attorney drsclosed the $75 trackmg fee on line 1201 of the

| HUD-I Disclosure Statement at Optlon One’s direction. Relying on 12 CFR § 226.4(a) and §

: 226. 4(c)(7)(1) Wells Fargo asserts that the $75 was actually part of the amount ﬁnanced not a

: ﬁnance charge Wells Fa.rgo also mamtams that the Balloon Payment Addendum gave rrse |
' merely to a cond1t10nal rrght to reﬁnance that d1d not tr1gger the need to dJSclose on the TIL

| Disclosure Statement issued at the timeé of the 2006 refinance transaction what a hypothetical
refinancing in 2036 would cost. Moreover, Wells'_Fargo asserts that the interest rate.for such a
future reﬁnancing would not be based on Fanrne Mage’s ._2006 30-year mortgage rate index value

" as Ms. Acevedo alleges. Based so_lely on'its arguments that the finance charges in connection
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with the 2006 reﬁnance transaction Were correctly disclosed, We11s Fargo concludes that Ms.
Acevedo did not have an extended petiod of time within which to rescind the transaction. Wells
- Far'go dOes not a'ddress'.Ms. Acetf_edo’s claim that she did not receive tWo copies_ of the. |
o _Resc1ss10n Notrce : | g
Tn her opposrtlon to Wells.Fargo S motlon Ms Acevedo ﬂeshes out her argument that
she was charged an undlsclosed finance charge of $75 by assertlng that the payoff figure for

: Optron One s earher mortgage mcluded a $75 fee to record the mortgage dlscharge Thus there

o | appear to have been three $75 charges one mcluded m the Payoff Statement Wthh Was the basis

of the $264 915.30 payment to Optlon One reﬂected on lme 104 of the HUD 1 Settlement
Statement; one reﬂected on hne 1201 of the same Statement for “Recordmg, and the third listed
on line 1303 of the Statement as a Ifee to Attorney D1Fonte s firm for “Final Rundown and
Record” _' |

B Summary Judgment Standard | _'
Summary Judgment is approprlate if “the pleadmgs the dlscovery and drsclosure
._ _materials on frle, and any afﬁda‘v1t_s show that there is no genuine issue of a material fact and that
__: the movant is entitled to judgment as a matter of lavu.” Fed;R.Civ.P. 6'S(a) made applicabl_e b’y.

. Fed R Bankr P. 7056 A “genume 1ssue is one supported by such ev1dence that a reasonable |
:.;.. Jury drawmg favorable" mferences could resolve in favor of the nonmovmg party .Trzangle |
T radmg Co. v. Robroy Indus., Inc., 200 F3d 1 2 (lst Cir. 1999) (quotmg Smith v. F.W. Morse &
Co., 76 F.3d 413, 427 (1st Cir.1996)). “Material” means that a disputed fact has “the potential to
' change the outcome of the suit” u:nder the govermng law 1f the dlspute is resolved in favor of the

nonmovant McCarthy v. NW. Azrlmes Inc. 56 F. 3d 313 314-15 (Ist Clr 1995) The movmg
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'party bears the initial responsibility of mforrnrng the court of the basis for .its motion and
“identifying those portions of the pleadings, depositions, answers to interrogatories, and .
; adrmssmns on file together with the affidavits, if any, which it beheves demonstrate the absence
ofa genu.me 1ssue of matenal fact ” Anderson v. Lzberty Lobby, Inc 477 U S 242 248 106
S Ct 2505 91 L.Ed. 2d 202 (1986) “[A] party seeklng summary Judgment always bears the
initial responsibility of informing the ... court of the bas1s for 1ts motion, and [must]

i demonstrate the absence ofa genume issue of material fact.” Celotex Corp V. Catrett 477 U.S.

B '_ _' 317 323 106 S Ct 2548 91 L Ed 2d 265 (1986) “Only 1f the record v1ewed in that manner

| fand without regard to cred1b111ty determma‘uons, reveals no genuine 1ssue as to any material fact

| rnay the co’u‘rt enter summary judgment.” Cadle Co. v. Hayes, 116 F.3d 957, 959 (lst Cir. 1997).

| | 'Discussion
: Based on the record before me, it appears that Ms. Acevedo may have been charged three
B g 'separate $75 fees (1) one mcluded as a recordmg fee in the pay-off ﬁgure set forth in the

October 17,2006 Optlon One Payoff Statement (i1) one dlsclosed on line 1201 of the HUD-1 as
r";RecOrding Fees” under the general heading on line 1200 of “Government Recording and

: Transfer Fees ; and (111) one on the HUD I’s line 1303 labeled “Fmal Rundown & Record ?

o While Mr DlFonte testlfled in his afﬁdav1t that the $75 on line 1201 was actually a discharge
‘tracking fee paid to his firm to ensure that Option One ] prlor mortgage was properly discharged
_ _ne1ther the recordmg fee included in Optlon One’s October 17 2006 Payoff Statement nor the

charge on line 1302 of the HUD 11is addressed in Mr DiFonte’s afﬁdav1t From the record
* before me, I cannot determin'e Whether all charges that should have been included in the amount

financed were actually disclosed an_d whether there in fact was a fee charged for a service not
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rendered and thus was a .hj'dden ﬁnance charge. I also note that Ms. Acevedo alleges. that the
amount pajd to Option One to pay off its prior note according to the HUD-1 is greater than the
amount set forth in Opt1on One’s October 17, 2006 Payoff Statement and that Wells Fargo has
.. .': failed to address this drscrepancy Although Ms Acevedo 'S complamt is hardly a model of

_ clarity, she also alleges that she did not receive the reqmred number of Rescrssmn Notlces and an
accurate TIL D1sclosure Staternent, which allegatmns are also left unaddressed by Wells Fargo.
. Under these c1rcurnstances Wells Fargo 1s not ent1tled to summary }udgment
An add1t10na1 p01nt not ra1sed by the partles is the 1mpact that the foreclosure sale of the |
| Property had on the tlme perlod dunng Wthh Ms Acevedo could rlghtﬁllly rescmd the refinance
tr'a'n'sactron. As discussed above, ‘under appllcable regulatlons a foreclosure sale terminates the
expanded right to rescind. Having concluded that summary judgment is not appropriate, need
not explore th_rs questlon DOW. It nevertheless remains a potent1al issue for future consideration. I
| note that in the Second Adversary Proceedmg, Ms Acevedo attacks the Vahdlty of the | |
. 'foreclosure sale by allegmg that it was not conducted ina cornmerc1ally teasonable manner

* because, among other things, it was improperly noticed. Since under Massachusetts law a

foreclosure sale conducted upon flawed notice is void, not _]l.lSlL tf01dab1e U S Bank Nat. Ass’nv.

Ibanez 458 Mass 637 646-47 941 n. Ed 2d 40 49 50 (201 1) 1f Ms. Acevedo prevarls n her

B "assert1on of | 1mproper notice of the foreclosure there may be no need to deterrmne whether the

foreclosure sale terminated her extended right to rescind the reﬁnance transaction. For this
reason, pursuant to Fed. R. Civ. P. 42(a), made applicable to this proceeding by Fed. R. Bankr. P.
'7042., Twill consolidate with this adversary proceeding count Il of the complaint in the Second

_ 'Adversary Proceeding, which is the count to set aside the foreclosure sale oh_the grounds that it
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was not cor.Iducted ina commercially reasonaI)le manner.
Cenclusion
~ Forall the foregomg reasons, Wells Fa.rgo s .motlon for summary ]udgment will be
:-demed and count III of the complamt in the Second Adversary Proceedmg Wlll be consohdatéd B
g _ Wlth thls adverSary proceéduig. | | | | |

Sepér'ate orders WilI issue.
Dated: August 7,2012 BytheCourt

%M e Peatn

Melvin S. Hoffman
- U.S. Bankruptcy Judge

: ._ ‘cc:  Laird Heal, Esg.
. Worcester, MA
.Counsel for Leslie Acevedo

J oseph Butler, Esq.

Boston, MA _
Counsel for Wells Fargo Bank, Trustee
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